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Opinion no. 3 of the Consultative Council of European Judges (CCJE) to the
attention of the Committee of Ministers of the Council of Europe on the
principles and rules governing judges’ professional conduct, in particular ethics,
incompatible behaviour and impartiality

1. The Consultative Council of European Judges (CCIJE) drafted this opinion on the basis
of replies by the Member States to a questionnaire and texts drawn up by the CCIE
Working Party and the specialist of the CCJE on this topic, Mr Denis SALAS (France).

2. The present opinion makes reference to CCJE Opinion No. 1 (2001)
(www.coe.int/legalprof, CCJE(2001) 43) on standards concerning the independence of
the judiciary and the irremovability of judges, particularly paragraphs 13, 59, 60 and 71.

3. In preparing this opinion, the CCJE took into account a number of other documents, in
particular:

- the United Nations "Basic principles on the independence of the judiciary" (1985);

- Recommendation No. R (94) 12 of the Committee of Ministers of the Council of Europe
on the independence, efficiency and role of judges;

- the European Charter on the Statute for Judges (1998) (DAJ/DOC(98) 23);
- the Code of judicial conduct, the Bangalore draft’.
4. The present opinion covers two main areas:

- the principles and rules governing judges’ professional conduct, based on determination
of ethical principles, which must meet very high standards and may be incorporated in a
statement of standards of professional conduct drawn up by the judges themselves (A);

- the principles and procedures governing criminal, civil and disciplinary liability of judges

(B).

5. The CCJE questioned, in this context, whether existing rules and principles were in all
respects consistent with the independence and impartiality of tribunals required by the
European Convention on Human Rights.

6. The CCJE therefore sought to answer the following questions:

- What standards of conduct should apply to judges?

- How should standards of conduct be formulated?

- What if any criminal, civil and disciplinary liability should apply to judges?

7. The CCJE believes that answers to these questions will contribute to the
implementation of the framework global action plan for judges in Europe, especially the
priorities relating to the rights and responsibilities of judges, professional conduct and
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ethics (see doc. CCJE (2001) 24, Appendix A, part III B), and refers in this context its
conclusions in paragraphs 49, 50, 75, 76 and 77 below.

A. STANDARDS OF JUDICIAL CONDUCT

8. The ethical aspects of judges' conduct need to be discussed for various reasons. The
methods used in the settlement of disputes should always inspire confidence. The powers
entrusted to judges are strictly linked to the values of justice, truth and freedom. The
standards of conduct applying to judges are the corollary of these values and a
precondition for confidence in the administration of justice.

9. Confidence in the justice system is all the more important in view of the increasing
globalisation of disputes and the wide circulation of judgments. Further, in a State
governed by the rule of law, the public is entitled to expect general principles, compatible
with the notion of a fair trial and guaranteeing fundamental rights, to be set out. The
obligations incumbent on judges have been put in place in order to guarantee their
impartiality and the effectiveness of their action.

1°) What standards of conduct should apply to judges?

10. Any analysis of the rules governing the professional demands applicable to judges
should include consideration of the underlying principles and the objectives pursued.

11. Whatever methods are used to recruit and train them and however broad their
mandate, judges are entrusted with powers and operate in spheres which affect the very
fabric of people's lives. A recent research report points out that, of all the public
authorities, it is probably the judiciary which has changed the most in the European
countries®. In recent years, democratic societies have been placing increasing demands
on their judicial systems. The increasing pluralism of our societies leads each group to
seek recognition or protection which it does not always receive. Whilst the architecture of
democracies has been profoundly affected, national variations remain marked. It is a
truism that the East European countries that are emerging from authoritarian regimes
see law and justice as providing the legitimacy essential for the reconstruction of
democracy. There more than elsewhere, the judicial system is asserting itself in relation
to other public authorities through its function of judicial supervision.

12. The powers entrusted to judges are subject not only to domestic law, an expression
of the will of the nation, but also to the principles of international law and justice as
recognised in modern democratic societies.

13. The purpose for which these powers are entrusted to judges is to enable them to
administer justice, by applying the law, and ensuring that every person enjoys the rights
and/or assets that are legally theirs and of which they have been or may be unfairly
deprived.

14. This aim is expressed in Article 6 of the European Convention on Human Rights
which, speaking purely from the point of view of users of the judicial system, states that
"everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law". Far from suggesting that judges
are all-powerful, the Convention highlights the safeguards that are in place for persons
on trial and sets out the principles on which the judge's duties are founded:
independence and impartiality.

15. In recent years, there has been some recognition of the need for increased
assurances of judicial independence and impartiality; independent bodies have been set
up to protect the judiciary from partisan interference; the significance of the European
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Convention on Human Rights has been developed and felt through the case-law of the
European Court in Strasbourg and national courts.

16. Independence of the judge is an essential principle and is the right of the citizens of
each State, including its judges. It has both an institutional and an individual aspect. The
modern democratic State should be founded on the separation of powers. Each individual
judge should do everything to uphold judicial independence at both the institutional and
the individual level. The rationale of such independence has been discussed in detail in
the Opinion N° 1 (2001) of the CCJE, paragraphs 10-13. It is, as there stated,
inextricably complemented by and the pre-condition of the impartiality of the judge,
which is essential to the credibility of the judicial system and the confidence that it
should inspire in a democratic society.

17. Article 2 of the "Basic principles on the independence of the judiciary" drawn up by
the United Nations in 1985 stipulates that "the judiciary shall decide matters before them
impartially, on the basis of facts and in accordance with the law, without any restrictions,
improper influences, inducements, pressures, threats or interferences, direct or indirect,
from any quarter or for any reason". Under Article 8, judges "shall always conduct
themselves in such a manner as to preserve the dignity of their office and the impartiality
and independence of the judiciary”.

18. In its Recommendation N° R (94) 12 on the independence, efficiency and role of
judges (Principle 1.2.d), the Committee of Ministers of the Council of Europe stated that
"judges should have unfettered freedom to decide cases impartially, in accordance with
their conscience and their interpretation of the facts, and in pursuance of the prevailing
rules of the law".

19. The European Charter on the Statute for Judges indicates that the statute for judges
should ensure the impartiality which all members of the public are entitled to expect of
the courts (paragraph 1.1). The CCIJE fully endorses this provision of the Charter.

20. Impartiality is determined by the European Court both according to a subjective
approach, which takes into account the personal conviction or interest of a particular
judge in a given case, and according to an objective test, ascertaining whether the judge
offered guarantees sufficient to exclude any legitimate doubt in this respect?.

21. Judges should, in all circumstances, act impartially, to ensure that there can be no
legitimate reason for citizens to suspect any partiality. In this regard, impartiality should
be apparent in the exercise of both the judge’s judicial functions and his or her other
activities.

a. Impartiality and conduct of judges in the exercise of their judicial functions

22. Public confidence in and respect for the judiciary are the guarantees of the
effectiveness of the judicial system: the conduct of judges in their professional activities
is understandably seen by members of the public as essential to the credibility of the
courts.

23. Judges should therefore discharge their duties without any favouritism, display of
prejudice or bias. They should not reach their decisions by taking into consideration
anything which falls outside the application of the rules of law. As long as they are
dealing with a case or could be required to do so, they should not consciously make any
observations which could reasonably suggest some degree of pre-judgment of the
resolution of the dispute or which could influence the fairness of the proceedings. They
should show the consideration due to all persons (parties, witnesses, counsel, for
example) with no distinction based on unlawful grounds or incompatible with the
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appropriate discharge of their functions. They should also ensure that their professional
competence is evident in the discharge of their duties.

24. Judges should also discharge their functions with due respect for the principle of
equal treatment of parties, by avoiding any bias and any discrimination, maintaining a
balance between the parties and ensuring that each receives a fair hearing.

25. The effectiveness of the judicial system also requires judges to have a high degree of
professional awareness. They should ensure that they maintain a high degree of
professional competence through basic and further training, providing them with the
appropriate qualifications.

26. Judges must also fulfil their functions with diligence and reasonable despatch. For
this, it is of course necessary that they should be provided with proper facilities,
equipment and assistance. So provided, judges should both be mindful of and be able to
perform their obligations under Article 6.1 of the European Convention on Human Rights
to deliver judgment within a reasonable time.

b. Impartiality and extra-judicial conduct of judges

27. Judges should not be isolated from the society in which they live, since the judicial
system can only function properly if judges are in touch with reality. Moreover, as
citizens, judges enjoy the fundamental rights and freedoms protected, in particular, by
the European Convention on Human Rights (freedom of opinion, religious freedom, etc).
They should therefore remain generally free to engage in the extra-professional activities
of their choice.

28. However, such activities may jeopardise their impartiality or sometimes even their
independence. A reasonable balance therefore needs to be struck between the degree to
which judges may be involved in society and the need for them to be and to be seen as
independent and impartial in the discharge of their duties. In the last analysis, the
question must always be asked whether, in the particular social context and in the eyes
of a reasonable, informed observer, the judge has engaged in an activity which could
objectively compromise his or her independence or impartiality.

29. Judges should conduct themselves in a respectable way in their private life. In view
of the cultural diversity of the member states of the Council of Europe and the constant
evolution in moral values, the standards applying to judges’ behaviour in their private
lives cannot be laid down too precisely. The CCJE encourages the establishment within
the judiciary of one or more bodies or persons having a consultative and advisory role
and available to judges whenever they have some uncertainty as to whether a given
activity in the private sphere is compatible with their status of judge. The presence of
such bodies or persons could encourage discussion within the judiciary on the content
and significance of ethical rules. To take just two possibilities, such bodies or persons
could be established under the aegis of the Supreme Court or judges’ associations. They
should in any event be separate from and pursue different objectives to existing bodies
responsible for imposing disciplinary sanctions.

30. Judges' participation in political activities poses some major problems. Of course,
judges remain citizens and should be allowed to exercise the political rights enjoyed by
all citizens. However, in view of the right to a fair trial and legitimate public expectations,
judges should show restraint in the exercise of public political activity. Some States have
included this principle in their disciplinary rules and sanction any conduct which conflicts
with the obligation of judges to exercise reserve. They have also expressly stated that a
judge's duties are incompatible with certain political mandates (in the national



parliament, European Parliament or local council), sometimes even prohibiting judges'
spouses from taking up such positions.

31. More generally, it is necessary to consider the participation of judges in public
debates of a political nature. In order to preserve public confidence in the judicial
system, judges should not expose themselves to political attacks that are incompatible
with the neutrality required by the judiciary.

32. From reading the replies to the questionnaire, it seems that in some States a
restrictive view is taken of judges' involvement in politics.

33. The discussions within the CCJE have shown the need to strike a balance between the
judges’ freedom of opinion and expression and the requirement of neutrality. It is
therefore necessary for judges, even though their membership of a political party or their
participation in public debate on the major problems of society cannot be proscribed, to
refrain at least from any political activity liable to compromise their independence or
jeopardise the appearance of impartiality.

34. However, judges should be allowed to participate in certain debates concerning
national judicial policy. They should be able to be consulted and play an active part in the
preparation of legislation concerning their statute and, more generally, the functioning of
the judicial system. This subject also raises the question of whether judges should be
allowed to join trade unions. Under their freedom of expression and opinion, judges may
exercise the right to join trade unions (freedom of association), although restrictions may
be placed on the right to strike.

35. Working in a different field offers judges an opportunity to broaden their horizons and
gives them an awareness of problems in society which supplements the knowledge
acquired from the exercise of their profession. In contrast, it entails some not
inconsiderable risks: it could be viewed as contrary to the separation of powers, and
could also weaken the public view of the independence and impartiality of judges.

36. The question of judges’ involvement in a certain governmental activities, such as
service in the private offices of a minister (cabinet ministériel), poses particular
problems. There is nothing to prevent a judge from exercising functions in an
administrative department of a ministry (for example a civil or criminal legislation
department in the Ministry of Justice); however, the matter is more delicate with regard
to a judge who becomes part of the staff of a minister’s private office. Ministers are
perfectly entitled to appoint whomsoever they wish to work in their private office but, as
the minister’s close collaborators, such staff participate to a certain extent in the
minister’s political activities. In such circumstances, before a judge enters into service in
a minister’s private office, an opinion should ideally be obtained from the independent
organ responsible for the appointment of judges, so that this body could set out the rules
of conduct applicable in each individual case.

c. Impartiality and other professional activities of judges *

37. The specific nature of the judicial function and the need to maintain the dignity of the
office and protect judges from all kinds of pressures mean that judges should behave in
such a way as to avoid conflicts of interest or abuses of power. This requires judges to
refrain from any professional activity that might divert them from their judicial
responsibilities or cause them to exercise those responsibilities in a partial manner. In
some States, incompatibilities with the function of judge are clearly defined by the
judges' statute and members of the judiciary are forbidden from carrying out any
professional or paid activity. Exceptions are made for educational, research, scientific,
literary or artistic activities.
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38. Different countries have dealt with incompatible activities to varying effects (a brief
summary is annexed) and by various procedures, though in each case with the general
objective of avoiding erecting any insurmountable barrier between judges and society.

39. The CCJE considers that rules of professional conduct should require judges to avoid
any activities liable to compromise the dignity of their office and to maintain public
confidence in the judicial system by minimising the risk of conflicts of interest. To this
end, they should refrain from any supplementary professional activity that would restrict
their independence and jeopardise their impartiality. In this context, the CCJE endorses
the provision of the European Charter on the Statute for Judges under which judges'
freedom to carry out activities outside their judicial mandate "may not be limited except
in so far as such outside activities are incompatible with confidence in, or the impartiality
or the independence of a judge, or his or her required availability to deal attentively and
within a reasonable period with the matters put before him or her" (para. 4.2). The
European Charter also recognises the right of judges to join professional organisations
and a right of expression (para. 1.7) in order to avoid "excessive rigidity" which might set
up barriers between society and the judges themselves (para. 4.3). It is however
essential that judges continue to devote the most of their working time to their role as
judges, including associated activities, and not be tempted to devote excessive attention
to extra-judicial activities. There is obviously a heightened risk of excessive attention
being devoted to such activities, if they are permitted for reward. The precise line
between what is permitted and not permitted has however to be drawn on a country by
country basis, and there is a role here also for such a body or person as recommended in
paragraph 29 above.

d. Impartiality and judges’ relations with the media

40. There has been a general trend towards greater media attention focused on judicial
matters, especially in the criminal law field, and in particular in certain west European
countries. Bearing in mind the links which may be forged between judges and the media,
there is a danger that the way judges conduct themselves could be influenced by
journalists. The CCJE points out in this connection that in its Opinion No. 1 (2001) it
stated that, while the freedom of the press was a pre-eminent principle, the judicial
process had to be protected from undue external influence. Accordingly, judges have to
show circumspection in their relations with the press and be able to maintain their
independence and impartiality, refraining from any personal exploitation of any relations
with journalists and any unjustified comments on the cases they are dealing with. The
right of the public to information is nevertheless a fundamental principle resulting from
Article 10 of the European Convention on Human Rights. It implies that the judge
answers the legitimate expectations of the citizens by clearly motivated decisions. Judges
should also be free to prepare a summary or communiqué setting up the tenor or
clarifying the significance of their judgements for the public. Besides, for the countries
where the judges are involved in criminal investigations, it is advisable for them to
reconcile the necessary restraint relating to the cases they are dealing with, with the
right to information. Only under such conditions can judges freely fulfil their role, without
fear of media pressure. The CCJE has noted with interest the practice in force in certain
countries of appointing a judge with communication responsibilities or a spokesperson to
deal with the press on subjects of interest to the public.

2°) How should standards of conduct be formulated?

41. Continental judicial tradition strongly supports the idea of codification. Several
countries have already established codes of conduct in the public sector (police), in
regulated professions (solicitors, doctors) and in the private sector (press). Codes of
ethics have also recently been introduced for judges, particularly in East European
countries, following the example of the United States.



42. The oldest is the Italian "Ethical Code" adopted on 7 May 1994 by the Italian Judges'
Association, a professional organisation of the judiciary. The word “code” is inappropriate,
since it consists of 14 articles which cover the conduct of judges (including presidents of
courts) in its entirety and includes public prosecutors®. It is clear that the code does not
consist of disciplinary or criminal rules, but is a self-regulatory instrument generated by
the judiciary itself. Article 1 sets out the general principle: "In social life, the judge must
behave with dignity and propriety and remain attentive to the public interest. Within the
framework of his functions and in each professional act he must be inspired by the values
of personal disinterest, independence and impartiality".

43. Other countries, such as Estonia, Lithuania, Ukraine, Moldova, Slovenia, the Czech
Republic and Slovakia, have a “judicial code of ethics” or “principles of conduct” adopted
by representative assemblies of judges and distinct from disciplinary rules.

44, Codes of conduct have some important benefits: firstly, they help judges to resolve
questions of professional ethics, giving them autonomy in their decision-making and
guaranteeing their independence from other authorities. Secondly, they inform the public
about the standards of conduct it is entitled to expect from judges. Thirdly, they
contribute to give the public assurance that justice is administrated independently and
impartially.

45. However, the CCIE points out that independence and impartiality cannot be protected
solely by principles of conduct and that numerous statutory and procedural rules should
also play a part. Standards of professional conduct are different from statutory and
disciplinary rules. They express the profession’s ability to reflect its function in values
matching public expectations by way of counterpart to the powers conferred on it. These
are self-regulatory standards which involve recognising that the application of the law is
not a mechanical exercise, involves real discretionary power and places judges in a
relationship of responsibility to themselves and to citizens.

46. Codes of professional conduct also create a number of problems. For example, they
can give the impression that they contain all the rules and that anything not prohibited
must be admissible. They tend to oversimplify situations and, finally, they create the
impression that standards of conduct are fixed for a certain period of time, whereas in
fact they are constantly evolving. The CCIJE suggests that it is desirable to prepare and
speak of a “statement of standards of professional conduct”, rather than a code.

47. The CCIE considers that the preparation of such statements is to be encouraged in
each country, even though they are not the only way of disseminating rules of
professional conduct, since:

- appropriate basic and further training should play a part in the preparation and
dissemination of rules of professional conduct®;

- in States where they exist, judicial inspectorates, on the basis of their observations of
judges' behaviour, could contribute to the development of ethical thinking; their views
could be made known through their annual reports;

- through its decisions, the independent authority described in the European Charter on
the Statute for Judges, if it is involved in disciplinary proceedings, outlines judges' duties
and obligations; if these decisions were published in an appropriate form, awareness of
the values underlying them could be raised more effectively;

- high-level groups, consisting of representatives of different interests involved in the
administration of justice, could be set up to consider ethical issues and their conclusions
disseminated;
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- professional associations should act as forums for the discussion of judges'
responsibilities and deontology; they should provide wide dissemination of rules of
conduct within judicial circles.

48. The CCIE would like to stress that, in order to provide the necessary protection of
judges' independence, any statement of standards of professional conduct should be
based on two fundamental principles:

i) firstly, it should address basic principles of professional conduct. It should recognise
the general impossibility of compiling complete lists of pre-determined activities which
judges are forbidden from pursuing; the principles set out should serve as self-regulatory
instruments for judges, i.e. general rules that guide their activities. Further, although
there is both an overlap and an interplay, principles of conduct should remain
independent of the disciplinary rules applicable to judges in the sense that failure to
observe one of such principles should not of itself constitute a disciplinary infringement or
a civil or criminal offence;

ii) secondly, principles of professional conduct should be drawn up by the judges
themselves. They should be self-regulatory instruments generated by the judiciary itself,
enabling the judicial authority to acquire legitimacy by operating within a framework of
generally accepted ethical standards. Broad consultation should be organised, possibly
under the aegis of a person or body as stated in paragraph 29, which could also be
responsible for explaining and interpreting the statement of standards of professional
conduct.

3°) Conclusions on the standards of conduct
49. The CCIE is of the opinion that:
i) judges should be guided in their activities by principles of professional conduct,

ii) such principles should offer judges guidelines on how to proceed, thereby enabling
them to overcome the difficulties they are faced with as regards their independence and
impartiality,

iii) the said principles should be drawn up by the judges themselves and be totally
separate from the judges’ disciplinary system,

iv) it is desirable to establish in each country one or more bodies or persons within the
judiciary to advise judges confronted with a problem related to professional ethics or
compatibility of non judicial activities with their status.

50. As regards the rules of conduct of every judge, the CCIJE is of the opinion that:

i) each individual judge should do everything to uphold judicial independence at both the
institutional and the individual level,

ii) judges should behave with integrity in office and in their private lives,
iii) they should at all times adopt an approach which both is and appears impartial,

iv) they should discharge their duties without favouritism and without actual or apparent
prejudice or bias,



v) their decisions should be reached by taking into account all considerations material to
the application of the relevant rules of law, and excluding from account all immaterial
considerations,

vi) they should show the consideration due to all persons taking part in the judicial
proceedings or affected by these proceedings,

vii) they should discharge their duties with due respect for the equal treatment of parties,
by avoiding any bias and any discrimination, maintaining a balance between the parties
and ensuring each a fair hearing,

viii) they should show circumspection in their relations with the media, maintain their
independence and impartiality by refraining from any personal exploitation of any
relations with the media and from making any unjustified comments on the cases they
are dealing with,

ix) they should ensure they maintain a high degree of professional competence,

x) they should have a high degree of professional awareness and be subject to an
obligation of diligence in order to comply with the requirement to deliver their judgments
in a reasonable time,

xi) they should devote the most of their working time to their judicial functions, including
associated activities,

xii) they should refrain from any political activity which could compromise their
independence and cause detriment to their image of impartiality.

B. CRIMINAL, CIVIL AND DISCIPLINARY LIABILITY OF JUDGES
4°) What criminal, civil and disciplinary liability should apply to judges?

51. The corollary of the powers and the trust conferred by society upon judges is that
there should be some means of holding judges responsible, and even removing them
from office, in cases of misbehaviour so gross as to justify such a course. The need for
caution in the recognition of any such liability arises from the need to maintain judicial
independence and freedom from undue pressure. Against this background, the CCJE
considers in turn the topics of criminal, civil and disciplinary liability. In practice, it is the
potential disciplinary liability of judges which is most important.

a. Criminal liability

52. Judges who in the conduct of their office commit what would in any circumstances be
regarded as crimes (e.g. accept bribes) cannot claim immunity from ordinary criminal
process. The answers to questionnaire show that in some countries even well-intentioned
judicial failings could constitute crimes. Thus, in Sweden and Austria judges (being
assimilated to other public functionaries) can be punished (e.g. by fine) in some cases of
gross negligence (e.g. involving putting or keeping someone in prison for too long).

53. Nevertheless, while current practice does not therefore entirely exclude criminal
liability on the part of judges for unintentional failings in the exercise of their functions,
the CCJE does not regard the introduction of such liability as either generally acceptable
or to be encouraged. A judge should not have to operate under the threat of a financial
penalty, still less imprisonment, the presence of which may, however sub-consciously,
affect his judgment.



54. The vexatious pursuit of criminal proceedings against a judge whom a litigant dislikes
has became common in some European states. The CCJE considers that in countries
where a criminal investigation or proceedings can be started at the instigation of a
private individual, there should be a mechanism for preventing or stopping such
investigation or proceedings against a judge relating to the purported performance of his
or her office where there is no proper case for suggesting that any criminal liability exists
on the part of the judge.

b. Civil liability

55. Similar considerations to those identified in paragraph 53 apply to the imposition on
judges personally of civil liability for the consequences of their wrong decisions or for
other failings (e.g. excessive delay). As a general principle, judges personally should
enjoy absolute freedom from liability in respect of claims made directly against them
relating to their exercise in good faith of their functions. Judicial errors, whether in
respect of jurisdiction or procedure, in ascertaining or applying the law or in evaluating
evidence, should be dealt with by an appeal; other judicial failings which cannot be
rectified in this way (including e.g. excessive delay) should, at most, lead to a claim by
the dissatisfied litigant against the State. That the state may, in some circumstances, be
liable under the European Convention of Human Rights, to compensate a litigant, is a
different matter, with which this opinion is not directly concerned.

56. There are however European countries, in which judges may incur civil liability for
grossly wrong decisions or other gross failings’, particularly at the instance of the state,
after the dissatisfied litigant has established a right to compensation against the state.
Thus, for example, in the Czech Republic the state may be held liable for damages
caused by a judge’s illegal decision or incorrect judicial action, but may claim recourse
from the judge if and after the judge’s misconduct has been established in criminal or
disciplinary proceedings. In Italy, the state may, under certain conditions, claim to be
reimbursed by a judge who has rendered it liable by either wilful deceit or “gross
negligence”, subject in the latter case to a potential limitation of liability.

57. The European Charter on the statute for judges contemplates the possibility of
recourse proceedings of this nature in paragraph 5.2 of its text - with the safeguard that
prior agreement should obtained from an independent authority with substantial judicial
representation, such as that commended in paragraph 43 of the CCJE’s opinion no. 1
(2001). The commentary to the Charter emphasises in its paragraph 5.2 the need to
restrict judges’ civil liability to (a) reimbursing the state for (b) “gross and inexcusable
negligence” by way of (c) legal proceedings (d) requiring the prior agreement of such an
independent authority. The CCJE endorses all these points, and goes further. The
application of concepts such as gross or inexcusable negligence is often difficult. If there
was any potential for a recourse action by the state, the judge would be bound to have to
become closely concerned at the stage when a claim was made against the state. The
CCJE’s conclusion is that it is not appropriate for a judge to be exposed, in respect of the
purported exercise of judicial functions, to any personal liability, even by way of
reimbursement of the state, except in a case of wilful default.

c. Disciplinary liability

58. All legal systems need some form of disciplinary system, although it is evident from
the answers given by different member states to the questionnaires that the need is
much more directly felt in some, as opposed to other, member states. There is in this
connection a basic distinction between common-law countries, with smaller professional
judiciaries appointed from the ranks of experienced practitioners, and civil law countries
with larger and on average younger, career judiciaries.
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59. The questions which arise are:

i) What conduct is it that should render a judge liable to disciplinary proceedings?
ii) By whom and how should such proceedings be initiated?

iii) By whom and how should they be determined?

iv) What sanctions should be available for misconduct established in disciplinary
proceedings?

60. As to question (i), the first point which the CCJE identifies (repeating in substance a
point made earlier in this opinion) is that it is incorrect to correlate breaches of proper
professional standards with misconduct giving rise potentially to disciplinary sanctions.
Professional standards, which have been the subject of the first part of this opinion,
represent best practice, which all judges should aim to develop and towards which all
judges should aspire. It would discourage the future development of such standards and
misunderstand their purpose to equate them with misconduct justifying disciplinary
proceedings. In order to justify disciplinary proceedings, misconduct must be serious and
flagrant, in a way which cannot be posited simply because there has been a failure to
observe professional standards set out in guidelines such as those discussed in the first
part of this opinion®

61. This is not to say that breach of the professional standards identified in this opinion
may not be of considerable relevance, where it is alleged that there has been misconduct
sufficient to justify and require disciplinary sanction. Some of the answers to
questionnaires recognise this explicitly: for example, professional standards are
described as having "a certain authority" in disciplinary proceedings in Lithuania and as
constituting a way "of helping the judge hearing disciplinary proceedings by illuminating
the provisions of the law on judges" in Estonia. They have also been used in disciplinary
proceedings in Moldova. (On the other hand, the Ukrainian and Slovakian answers deny
that there is any relationship between the two).

62. In some countries, separate systems have even been established to try to regulate or
enforce professional standards. In Slovenia, failure to observe such standards may
attract a sanction before a "Court of Honour" within the Judges' Association, and not
before the judges' disciplinary body. In the Czech Republic, in a particularly serious
situation of non-observance of the rules of professional conduct, a judge may be
excluded from the "Judges’ Union", which is the source of these principles.

63. The second point which the CCJE identifies is that it is for each State to specify by
law what conduct may give rise to disciplinary action. The CCJE notes that in some
countries attempts have been made to specify in detail all conduct that might give
grounds for disciplinary proceedings leading to some form of sanction. Thus, the Turkish
law on Judges and Prosecutors specifies gradations of offence (including for example
staying away from work without excuse for various lengths of period) with matching
gradations of sanction, ranging from a warning, through condemnation [i.e. reprimand],
various effects on promotion to transfer and finally dismissal. Similarly, a recent 2002 law
in Slovenia seeks to give effect to the general principle nulla poena sine lege by
specifying 27 categories of disciplinary offence. It is, however, very noticeable in all such
attempts that, ultimately, they all resort to general “catch-all” formulations which raise
questions of judgment and degree. The CCJE does not itself consider that it is necessary
(either by virtue of the principle nulla poena sine lege or on any other basis) or even
possible to seek to specify in precise or detailed terms at a European level the nature of
all misconduct that could lead to disciplinary proceedings and sanctions. The essence of
disciplinary proceedings lies in conduct fundamentally contrary to that to be expected of
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a professional in the position of the person who has allegedly misconducted him or
herself.

64. At first sight, Principle VI.2 of Recommendation No. R (94) 12 might be thought to
suggest that precise grounds for disciplinary proceedings should always “be defined” in
advance "“in precise terms by the law”. The CCJE fully accepts that precise reasons must
be given for any disciplinary action, as and when it is proposed to be or is brought. But,
as it has said, it does not conceive it to be necessary or even possible at the European
level to seek to define all such potential reasons in advance in other terms than the
general formulations currently adopted in most European countries. In that respect
therefore, the CCIJE has concluded that the aim stated in pragraph 60 c) of its Opinion
No. 1 (2001) cannot be pursued at a European level.

65. Further definition by individual member States by law of the precise reasons for
disciplinary action as recommended by Recommended No. R (94) 12 appears, however,
to be desirable. At present, the grounds for disciplinary action are usually stated in terms
of great generality.

66. The CCJE next considers question (ii): by whom and how should disciplinary
proceedings be initiated? Disciplinary proceedings are in some countries brought by the
Ministry of Justice, in others they are instigated by or in conjunction with certain judges
or councils of judges or prosecutors, such as the First President of the Court of Appeal in
France or the General Public Prosecutor in Italy. In England, the initiator is the Lord
Chancellor, but he has agreed only to initiate disciplinary action with the concurrence of
the Lord Chief Justice.

67. An important question is what if any steps can be taken by persons alleging that they
have suffered by reason of a judge's professional error. Such persons must have the right
to bring any complaint they have to the person or body responsible for initiating
disciplinary action. But they cannot have a right themselves to initiate or insist upon
disciplinary action. There must be a filter, or judges could often find themselves facing
disciplinary proceedings, brought at the instance of disappointed litigants.

68. The CCJE considers that the procedures leading to the initiation of disciplinary action
need greater formalisation. It proposes that countries should envisage introducing a
specific body or person in each country with responsibility for receiving complaints, for
obtaining the representations of the judge concerned upon them and for deciding in their
light whether or not there is a sufficient case against the judge to call for the initiation of
disciplinary action, in which case it would pass the matter to the disciplinary authority.

69. The next question (iii) is: by whom and how should disciplinary proceedings be
determined? A whole section of the United Nations Basic Principles is devoted to
discipline, suspension and removal. Article 17 recognises judges' "right to a fair hearing".
Under Article 19, "all disciplinary (...) proceedings shall be determined in accordance with
established standards of judicial conduct". Finally, Article 20 sets out the principle that
"decisions in disciplinary, suspension or removal proceedings should be subject to an
independent review". At the European level, guidance is provided in Principle VI of
Recommendation No. R (94) 12, which recommends that disciplinary measures should be
dealt with by "a special competent body which has as its task to apply any disciplinary
sanctions and measures, where they are not dealt with by a court, and whose decisions
shall be controlled by a superior judicial organ, or which is a superior judicial organ itself"
and that judges should in this connection benefit, at the least, by protections equivalent
to those afforded under Article 6.1 of the Convention on Human Rights. Further, the CCJE
emphasises in this context that disciplinary measures include any measures adversely
affecting a judge’s status or career, including transfer of court, loss of promotion rights or
pay.



70. The replies to the questionnaire show that, in some countries, discipline is ensured by
courts specialising in cases of this type: the disciplinary committee of the Supreme Court
(Estonia, Slovenia - where each level is represented). In Ukraine, there is a committee
including judges of the same level of jurisdiction as the judge concerned. In Slovakia,
there are now two tiers of committee, one of three judges, the second of five Supreme
Court judges. In Lithuania, there is a committee of judges from the various tiers of
general jurisdiction and administrative courts. In some countries, judgment is given by a
Judicial Council, sitting as a disciplinary court (Moldova, France, Portugal).®

71. The CCJE has already expressed the view that disciplinary proceedings against any
judge should only be determined by an independent authority (or “tribunal”) operating
procedures which guarantee full rights of defence - see para. 60(b) of CCJE Opinion No. 1
(2001) on standards concerning the independence of the judiciary and the irremovability
of judges. It also considers that the body responsible for appointing such a tribunal can
and should be the independent body (with substantial judicial representation chosen
democratically by other judges) which, as the CCJE advocated in paragraph 46 of its first
Opinion, should generally be responsible for appointing judges. That in no way excludes
the inclusion in the membership of a disciplinary tribunal of persons other than judges
(thus averting the risk of corporatism), always provided that such other persons are not
members of the legislature, government or administration.

72. In some countries, the initial disciplinary body is the highest judicial body (the
Supreme Court). The CCIE considers that the arrangements regarding disciplinary
proceedings in each country should be such as to allow an appeal from the initial
disciplinary body (whether that is itself an authority, tribunal or court) to a court.

73. The final question (iv) is: what sanctions should be available for misconduct
established in disciplinary proceedings? The answers to questionnaire reveal wide
differences, no doubt reflecting the different legal systems and exigencies. In common
law systems, with small, homogeneous judiciaries composed of senior and experienced
practitioners, the only formal sanction evidently found to be necessary (and then only as
a remote back-up possibility) is the extreme measure of removal, but informal warnings
or contact can prove very effective. In other countries, with larger, much more disparate
and in some cases less experienced judiciaries, a gradation of formally expressed
sanctions is found appropriate, sometimes even including financial penalties.

74. The European Charter on the Statute for Judges (Article 5.1) states that "the scale of
sanctions which may be imposed is set out in the statute and must be subject to the
principle of proportionality". Some examples of possible sanctions appear in
Recommendation No. R (94) 12 (Principle VI.1). The CCJE endorses the need for each
jurisdiction to identify the sanctions permissible under its own disciplinary system, and
for such sanctions to be, both in principle and in application, proportionate. But it does
not consider that any definitive list can or should be attempted at the European level.

5°) Conclusions on liability
75. As regards criminal liability, the CCJE considers that:

i) judges should be criminally liable in ordinary law for offences committed outside their
judicial office;

ii) criminal liability should not be imposed on judges for unintentional failings in the
exercise of their functions.

76. As regards civil liability, the CCJE considers that, bearing in mind the principle of
independence:
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i) the remedy for judicial errors (whether in respect of jurisdiction, substance or
procedure) should lie in an appropriate system of appeals (whether with or without
permission of the court);

ii) any remedy for other failings in the administration of justice (including for example
excessive delay) lies only against the state;

iii) it is not appropriate for a judge to be exposed, in respect of the purported exercise of
judicial functions, to any personal liability, even by way of reimbursement of the state,
except in a case of wilful default.

77. As regards disciplinary liability, the CCJE considers that:

i) in each country the statute or fundamental charter applicable to judges should define,
as far as possible in specific terms, the failings that may give rise to disciplinary
sanctions as well as the procedures to be followed;

ii) as regard the institution of disciplinary proceedings, countries should envisage
introducing a specific body or person with responsibility for receiving complaints, for
obtaining the representations of the judge and for considering in their light whether or
not there is a sufficient case against the judge to call for the initiation of such
proceedings;

iii) any disciplinary proceedings initiated should be determined by an independent
authority or tribunal, operating a procedure guaranteeing full rights of defence;

iv) when such authority or tribunal is not itself a court, then its members should be
appointed by the independent authority (with substantial judicial representation chosen
democratically by other judges) advocated by the CCJE in paragraph 46 of its Opinion N°
1 (2001);

v) the arrangements regarding disciplinary proceedings in each country should be such
as to allow an appeal from the initial disciplinary body (whether that is itself an authority,
tribunal or court) to a court;

vi) the sanctions available to such authority in a case of a proven misconduct should be
defined, as far as possible in specific terms, by the statute or fundamental charter of
judges, and should be applied in a proportionate manner.

! This has since been revised in November 2002, to become The Bangalore Principles of
Judicial Conduct. The CCJE did not have these Principles before it. The Explanatory Note
to them acknowledges the input of the CCJE’ s Working Party in June 2002.

’Les mutations de la justice. Comparaisons européennes, Ph. Robert and A. Cottino
(ed.), Harmattan, 2001.

*See for exemple Piersack case, judgment of 1 October 1982, Series A 53, para. 30, De
Cubber case, judgment of 26 October 1984, Series A 86, para. 24, Demicoli case,
judgment of 27 August 1991, Series A 210, para. 40, Sainte-Marie case, judgment of 16
December 1992, Series A 253-A, para. 34.

“ For a detailed analysis of incompatibilities, see the Communication by Jean-Pierre
Atthenont, presented at the seminar organised by the Council of Europe on the statute
for judges (Bucharest, 19-21 March 1997) and the Communication by Pierre Cornu
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presented at a seminar organised by the Council of Europe on the statute for judges
(Chisinau, 18-19 September 1997).

> It covers relations with individuals, the duty of competence, the use of public resources,
the use of professional information, relations with the press, membership of associations,
the image of impartiality and independence, the obligation to act correctly with
collaborators, conduct in office and outside and the duties of presiding judges.

®In his summary report, presented following the first meeting of the Lisbon Network,
Daniel Ludet stressed that training should offer a link and encourage discussion of judges'
professional practices and the ethical principles on which they are based (see Training of
judges and prosecutors in matters relating to their professional obligations and ethics.
1st meeting of the members of the network for the exchange of information on the
training of judges and prosecutors, Council of Europe Publishing).

’Merely because the State has been held liable for excessive delay, it by no means
follows, of course, that any individual judge is at fault. The CCJE repeats what it said in
paragraph 27 above.

It was for these reasons that the CCJE Working Party, during and after its meeting with
the United Nations Commissioner for Human Rights on 18" June 2002, qualified its
otherwise substantially positive attitude to the Bangalore Code in its present draft form
by disagreeing with the direct link which it drew between the principles of conduct which
it stated and the subjects of complaints and discipline (see paragraph 2(iii) of Appendix
V, doc. CCJE-GT (2002) 7): see the CCJE-GT’'s comments No. 1 (2002) on the Bangalore
draft.

?1In England, the Lord Chancellor is responsible for initiating and deciding disciplinary
action. By agreement disciplinary action is initiated only with the concurrence of the Lord
Chief Justice, and thereafter (unless the judge concerned waives this) another judge of
appropriate standing, nominated by the Lord Chief Justice, is appointed to investigate the
facts and to report, with recommendations. If the Lord Chief Justice concurs the Lord
Chancellor may then refer the matter to Parliament (in the case of higher tier judges) or
remove a lower tier judge from office, or take or authorise any other disciplinary action.
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